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TITLE IX
OVERVIEW

{ KnoxLaw

Title IX —the Law

Title I X of the Education Amendments of 1972
provides the following:

= No person in the United States shall, on the basis
of sex, be excluded from the participation in, be
denied the benefits of, or be subjected to
discrimination under any education program or
activity receiving Federa financia assistance.

20 U.S.C. §1681(a).

6 {KnoxLaw
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Evolution of Title IX

= Title IX has evolved sinceits original enactment.

= Note the original statutory language makes no
reference to prohibiting “sexual harassment.”

» The 1990swas a pivotal time for the devel opment
of “sexual harassment” theory pursuant to three
seminal cases by the United States Supreme
Couirt:

7 {KnoxLaw

Evolution of Title IX

= Franklin v. Gwinnett County Schools (1992) —
SCOTUS first recognizes that “ sexual
harassment” constituted “sex discrimination” and
that a student-victim has the private right to sue
and collect money damages for sexual
harassment.

8 {KnoxLaw
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Evolution of Title IX

= Gebser v. Lago Vista Indep. Sch. Dist. (1998) —
SCOTUS holds a school district itself can be
liable for money damages under Title I X for
teacher-on-student sexual harassment.

= Gebser established the premise that school
districts can be held liable under Title I X when
there “is an official decision by the recipient not
to remedy the violation.”

9 {KnoxLaw

Office of Civil Rights Guidance

= Battle of Presidential Administrations:

— 2001 OCR Sexua Harassment Guidance — created a
higher standard than established by SCOTUS.

* Instituted a“ knew or reasonably should have known”
standard instead of actual notice.

* Allows sexual harassment to simply “deny or limit” a
student’s ability to participate in or receive services or
opportunities, alower standard than the “severe,
pervasive and objectively offensive” to the extent they
“effectively deny” access to the opportunities and
services offered by the school district.

* Required school districtsto “eliminate the hostile
environment and prevent its recurrence.”

10 {KnoxLaw
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Office of Civil Rights Guidance

= April 4, 2011 OCR “Dear Colleague Letter” —
among other things, lowered the standard to
determine responsibility for allegations of sexual
harassment. Resulted in many accused students
asserting denial of fair and due process.

» September 2017 — OCR rescinds 2011 DCL and
announces new rulemaking (e.g., process for
updated Title I X regulations).

u {KnoxLaw

Office of Civil Rights Guidance

= November 2018 — OCR issued proposed new
regulations for notice and comment. US
Department of Education received over 124,000
comments.

= May 2020 — new Title I X regulationsissued,
effective date August 14, 2020.

= On March 8, 2021, President Biden issued an
Executive Order requiring a comprehensive
review of the Title IX regulations. During that
review, the 2020 amendments remain in effect.

12 {KnoxLaw
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TITLE IX SEXUAL
HARASSMENT

What is “Sex” ?

= TitlelX does not define “sex.”
= Bostock v. Clayton County, Georgia (June 15, 2020)

The Supreme Court ruled that the prohibition against employment
discrimination “because of ... sex” under Title VI included
discrimination on the basis of gender identity and sexual orientation.

= President Biden's " Executive Order on Preventing and Combating
Discrimination on the Basis of Gender Identity or Sexual
Orientation.” (January 20, 2021)

“Under Bostock’s reasoning, laws that prohibit sexual discrimination —
including Title IX... prohibit discrimination on the basis of gender
identity or sexual orientation.”

14 {KnoxLaw
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What is “Sex” ?

= DOE “Notice of Interpretation” (June 2021)

— DOE intends to enforce Title IX’s prohibition on discrimination on the
basis of “sex” to include discrimination on the basis of sexual
orientation and discrimination on the basis of sexual orientation and
discrimination based on gender identity.

= For purposes of Title IX “sexua harassment”, sex includes all
of the following:
— Biological sex - Sex-based stereotyping
— Gender identity - Sexua orientation
— Gender expression

15 {KnoxLaw

What is “Harassment”?

» Harassment isaform of unlawful discrimination in that it
is characteristic-based treatment that adversely affectsthe
school program or activity and/or the workplace.

= School districts have alegal duty to take steps reasonably
calculated to prevent and stop harassment, including
having anti-harassment policies, providing training to
employees, and addressing complaints.

= Any acceptance or perceived tolerance of harassment

presents significant risk to school districts under state and
federal laws, including Title I X.

16 {KnoxLaw
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What is “Harassment” ?

= Harassment can include actions, words, jokes, or
comments based on or because of an individual’s
protected characteristic(s).

= Harassment also can include passive acts, such as
alienating someone through omission or
withholding necessary information or assistance.

17 {KnoxLaw

What is “Title IX Sexual Harassment” ?

“Title X Sexua Harassment” means conduct on the basis of sex that
satisfies one or more of the following:

1. A school employee conditioning the provision of an aid,
benefit, or service on an individual's participation in
unwelcome sexual conduct (i.e. quid pro quo harassment); or

2. Unwelcome conduct determined by a reasonable person to be
SO severe, pervasive, and objectively offensive that it
effectively denies a person equal accessto the school’s
education program or activity; or

3. Sexual assault, dating violence, domestic violence, or stalking
(as defined by the Clery Act and Violence Against Women Act)

34 C.F.R.8§106.30 (Definitions)

18 {KnoxLaw
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Title IX Sexual Harassment
First Prong: Quid Pro Quo Harassment

= A school employee conditioning the provision of
an aid, benefit, or service on a student's
participation in unwelcome sexual conduct

— “Making educational benefits or opportunities
contingent on a person’s participation in
unwel come conduct on the basis of sex strikes at
the heart of Title I X's mandate that education
programs and activities remain free from sex
discrimination.”

OCR Final Rule, 85 FR 30026, 30148 (5/19/2020)

19 {KnoxLaw

Title IX Sexual Harassment

First Prong: Quid Pro Quo Harassment

= Applies whether the “bargain” was express or
implied.
= Need not be “severe or pervasive’
—“Abuse of authority in the form of even a
single instance of quid pro quo harassment is

inherently offensive and serious enough to
jeopardize equal educational access.”

OCR Final Rule, 85 FR 30026, 30148 (5/19/2020)

20 {KnoxLaw
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Title IX Sexual Harassment

Second Prong: Hostile Environment

» “Hostile environment” claims are very familiar in the
employment context

— Title VII of the Civil RightsAct of 1964 (Title VII)
Prohibits employment discrimination based on race, color,
religion, sex, or national origin.

— Title IX of the Education Amendments of 1972 (Title IX)
Prohibits discrimination on the basis of sex, including
sexua harassment, in education programs and activities.
Appliesto public and private education institutions that
receive federal funds.

21 {KnoxLaw

Title IX Sexual Harassment

Second Prong: Hostile Environment

= Title IX Standard: Unwelcome conduct
determined by areasonable person to be so
severe, pervasive, and objectively offensive
that it effectively denies a person equal access
to the school’s education program or activity

22 {KnoxLaw
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Title IX Sexual Harassment

Second Prong: Hostile Environment

= “Severe, pervasive, and objectively offensive”

— Differsfrom the Title VIl “severe or pervasive’ standard.

— “[S]chools are unlike the adult workplace and ... children
may regularly interact in amanner that would be
unacceptable among adults... The Department does not
wish to apply the same definition of actionable sexual
harassment under Title VI to Title IX because such an
application would equate workplaces with educational
environments.”

OCR Final Rule, 85 FR 30025, p. 30037 (5/19/2020)

23 {KnoxLaw

Title IX Sexual Harassment

Second Prong: Hostile Environment

= Objectively Offensive

— To meet the second prong definition of Title IX sexua
harassment, conduct must be so severe, pervasive, and
objectively offensive that it effectively denies a person
equal access to the school’s education program or activity.

— Reasonable Person Standard

» Doesthe conduct create an environment that a reasonable person
would find hostile or abusive?’

« “[T]he objective severity of harassment should be judged from the
perspective of areasonable person in the plaintiff’s position,
considering all the circumstances.” Oncale v. Sundower Offshore
Services, Inc., 523 U.S. 75 (1998)

24 {KnoxLaw
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Title IX Sexual Harassment

Second Prong: Hostile Environment

= Examples—When is conduct so “severe, pervasive,
and objectively offensivethat it effectively deniesa
person equal accessto the school’s education
program or activity” ?
— Skipping classto avoid a harasser;
— Declinein GPA;
— Difficulty concentrating in class;
— Quitting a sports team to avoid the harasser;
— Bed-wetting and crying at night.

25 {KnoxLaw

Title IX Sexual Harassment

Second Prong: Hostile Environment

= Denial of “equal access’ to education does not require
“that a person’stotal or entire educational access has
been denied.”

= “No concreteinjury isrequired” to prove an effective
denial of equal access.

= Complainants do not need to have “dropped out of school,
failed a class, had a panic attack, or otherwise reached a
‘breaking point’” or exhibited specific trauma symptoms to be
effectively denied equal access.

U.S. Department of Education, Questions and Answers
on the Title IX Regulations on Sexual Harassment (July 2021)

2 {KnoxLaw
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Title IX Sexual Harassment

Third Prong: Sexual Assault, Etc.

= Sexual Assault

— The Clery Act defines sexual assault as aforcible or
nonforcible offense that meets the definition of rape,
fondling, incest, or statutory rape as defined in the
FBI’s Uniform Crime Reporting System

— Includes any sexual act “directed against another
person without the consent of the victim, including
instances where the victim is incapable of giving
consent.”

— Includes statutory rape as a*“nonforcible” sex offense.

27 {KnoxLaw

Title IX Sexual Harassment

Third Prong: Sexual Assault, Etc.

= Dating Violence

— Definition from the Violence Against Women Act
(VAWA)

— Violence committed by a person who is or has been in
asocial relationship of aromantic or intimate nature
with the victim.

— The existence of arelationship is determined based on
consideration of the length of the relationship, the type of
relationship, and the frequency of interaction between the
personsinvolved in the relationship.

— Dating violence includes, but is not limited to, sexual
or physical abuse or the threat of such abuse.

28 {KnoxLaw

14



Title IX Training
Jennifer E. Gornall, Esq., Julia M. Herzing, Esq., and Aurora L. Hardin, Esq.
September 2021

Sexual Assault, Dating Violence, Domestic

Violence, or Stalking

= Domestic Violence
— Asdefined by VAWA

— A felony or misdemeanor crime of violence committed by:
A current or former spouse or intimate partner of the victim;

* A person with whom the victim shares a child;

A person who is cohabitating with, or has cohabitated with, the
victim as a spouse or intimate partner;

A person similarly situated to a spouse of the victim; or

» Any other person against an adult or youth victim who is protected
from that person’s acts under local domestic or family violence
laws.

29 {KnoxLaw

Sexual Assault, Dating Violence, Domestic

Violence, or Stalking

= Stalkin
— Asdefined by VAWA

— A course of conduct directed at a specific person that
would cause a reasonable person to fear for the
person’s safety or the safety of others or suffer
substantial emotional distress.

— Includes “cyber-stalking” — stalking that occurs online
or through messaging platforms —when it occursin the
school’s education program or activity

20 {KnoxLaw
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RETALIATION

{ KnoxLaw

Retaliation Prohibited

32

No recipient or other person may intimidate, threaten,
coerce, or discriminate against any individual for the
purpose of interfering with any right or privilege
secured by Title X ... or because the individual has
made areport or complaint, testified, assisted, or
participated or refused to participate in any manner in
an investigation, proceeding, or hearing under [Title
1X].

34 C.FR. §106.71(a)

{KnoxLaw
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Retaliation

= Retaliation based on the exercise of rights under Title IX
Is prohibited.

= Filing charges against an individual for code of conduct
violations that do not involve sex discrimination or sexual
harassment, but arise out of the same facts or
circumstances as a report or complaint of sex
discrimination or sexual harassment for the purpose of
interfering with any right or privilege secured by Title IX,
constitutes retaliation.

= Complaints alleging retaliation may be filed according to
the grievance procedures for sexua harassment.

33 {KnoxLaw

Retaliation

= Specific circumstances

— The exercise of rights protected under the First
Amendment does not constitute “retaliation.”

— Charging an individual with a code of conduct
violation for making a materially false statement in
bad faith does not constitute “retaliation.”

* Note, however, that a determination regarding

responsibility, alone, is not sufficient to conclude that
any party made a materially false statement in bad faith.

34 {KnoxLaw
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Compliance with
Title IX Mandates

{ KnoxLaw

Underlying Intent of New
Regulations: a Balance of Interests

* The new regulations attempt to ensure afair process for both the
“Complainant” (alleged victim) and “Respondent” (alleged
perpetrator).

Complainants are assured every report of sexual misconduct
will be taken serioudly, that they have the ability to trigger the
use of afair and unbiased grievance process through the filing
of a“formal complaint,” and that they will have prompt access
to supportive measures regardless of whether they pursue the
formal process.

Respondents are also entitled to supportive measures and are
assured they will not be subjected to discipline for any alleged
Title X violation unless they are found “responsible”’ after the
implementation of a fair and unbiased grievance process.

3 {KnoxLaw
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Underlying Intent of New

Regulations: a Balance of Interests

= School districts are held accountable for failure to respond equitably
and promptly to sexual misconduct reports.

— School districtsare only liable under Title IX if the school district is
“deliberately indifferent” (e.g., respondsin a*clearly unreasonable’
manner) to “actual knowledge” of sexual harassment. 8106.44(a).

— Remember Gebser’s premise: that school districts can be held liable
under Title IX when there “is an official decision by the recipient
not to remedy the violation.”

— It would be highly unlikely for a school district’s responseto be
deemed “clearly unreasonabl€e’ if it provides supportive measures to
the Complainant and Respondent, properly trains its employees, and
implements and follows a Title X compliant grievance process.

37 {KnoxLaw

Underlying Intent of New

Regulations: a Balance of Interests

= OCR “will not deem a[district’s] determination regarding
responsibility to be evidence of deliberate indifference by the
[district], or otherwise evidence of discrimination under Title X by
the [district], solely because [OCR] would have reached a different
determination based on an independent weighing of the evidence.”
34 C.FR. §106.44(b)(2).

38 {KnoxLaw
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Compliance with Title IX Mandates

In order to comply with Title IX, school districts must:
» DesignateaTitle I X Coordinator.

— Must “prominently display” Title I X Coordinator’s
name/title, office address, email address and telephone
number on district’s website.

= Notify applicants, students, employees, parents,
guardians, unions, etc., that the school district does not
discriminate on the basis of sex, which policy must be
prominently displayed on the district’'s website.

39 {KnoxLaw

Compliance with Title IX Mandates

= Publish aTitle IX compliant policy which
establishes grievance procedures that provide
for the prompt and equitable resolution of
student and employee complaints.

» Ensure al employees of school district are trained
to identify sexual harassment and understand they
have a duty to report it to the Title I X Coordinator
or building level Title I X designee.

40 {KnoxLaw
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Compliance with Title IX Mandates

Ensure Title IX Coordinators, investigators, decision-makers and informal
resolution facilitators receive training on the following topics:

— Deéfinition of Title IX sexual harassment
— The scope of the school district’s “education program or activity”

— How to conduct an investigation and grievance process including hearings, appeals
and informal resolution processes

— How to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest and bias

— Technology to be used at alive hearing

— Issues of relevance of questions and evidence, including when questions and
evidence about the complainant’s sexual predisposition or prior sexua behavior are
not relevant

— Issues of relevance to allow decision-makers to create an investigative report that
fairly summarizes the relevant evidence

— All training materials must not rely on sex stereotypes and must promote impartial
investigations and adjudications of formal complaints of sexua harassment

a {KnoxLaw

Compliance with Title IX Mandates

= NOTE: All training materials used to train the
Title IX officials must be posted on the District’s
publicly accessible website.
8106.45(b)(10)(i)(D).

» Failureto do any of the above would likely
support a finding that the school district’s
response to areport of sexual harassment is
clearly unreasonable (or deliberately indifferent)
or — in other words — be in violation of Title I X.

a2 {KnoxLaw
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Roles of Title IX Appointees

The new Title IX regulations create very specific roles for
those individuals who are responsible for implementing
the Title I X due process protections and grievance
process.

— Who is appointed to fulfill what role depends on the size
and the make-up of individual school districts.

— Note that individuals who have received comprehensive
Title IX training can act in more than onerole.

— It isadvisable to appoint multiple individualsto fill
multiple roles to enable the school district to avoid conflicts
of interest and/or bias.

43
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Title IX Coordinator

TITLEIX COORDINATOR

Has the main responsibility for ensuring district compliance with Title
IX regulations.

Must be authorized to coordinate compliance efforts.

School districts can appoint more than one Title IX Coordinator. (ex:
responsibility for student complaints vs. employee complaints)

Must identify name/title, office address, email address and telephone
number on website and in al handbooks and policies.

CAN be an investigator but CANNOT be an initial or appeal decision-
maker.

Our recommendation is for the Title IX Coordinator NOT to be the
Superintendent, if possible, so the Superintendent can act in the role of
appeal decision-maker.

44

{KnoxLaw
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Title IX Coordinator

Upon the district’s receipt of areport of sexual harassment,
must promptly contact the Complainant (alleged victim of
Title X sexual harassment) to discuss the availability of
“supportive measures’” with or without the filing of a
formal complaint and explain the processfor filing a
formal complaint.

= Must consider the Complainant’s wishes regarding
supportive measures.

= Must offer supportive measures to the Respondent.

= Responsibility for coordinating the effective
implementation of supportive measures.

45 {KnoxLaw

Title IX Coordinator

» Must ensure the school district treats Complainants and
Respondents “ equitably.” With regard to the Respondent,
this means the Title IX Coordinator must ensure the
school district follows aTitle I X compliant grievance
process before the imposition of any sanctions or other
actions that are not supportive measures against the
Respondent.

= Hasthe ability to initiate the Title IX formal complaint
process even if the Complainant decides not to proceed
with aformal complaint.

» |sresponsible for the effective implementation of any
remedies.

6 {KnoxLaw
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Title IX Officials

INVESTIGATOR

May be the Title IX Coordinator, if necessary, but we recommend
keeping those roles separate.

School districts should have more than one investigator.

Must receive training on how to conduct an investigation and on
issues of relevance to create an “investigative report” that fairly
summarizes the evidence.

Depending on the size of the school district, Assistant Principals or
Building Principals are good choices as investigators.

Strongly recommend the use of Human Resource Director in cases
involving employees.

47
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Title IX Officials

INITIAL DECISION-MAKER

May NOT bethe Title IX Coordinator nor the investigator.
Possibly the Building Principal or central Administrative
employee.

Is responsible for reviewing the “investigative report.”

Is responsible for sending the investigative report to the
Complainant and Respondent and allow for the exchange of
relevant questions.

Must draft a “written determination regarding
responsibility.”

Must ensure s’he is free from conflicts of interest and bias.

48

{KnoxLaw
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Title IX Officials

APPEAL DECISION-MAKER

= May NOT betheTitle X Coordinator, the investigator nor the
initial decision-maker.

— It makes the most sense for the Superintendent to be the Appeal
Decision-Maker.

— We do not recommend using your Solicitor as the Appeal
Decision-Maker because it would preclude counsel’s
involvement in the process leading up to that point.

— School boards likely will not have had appropriate Title X
training to act in role of Appeal Decision-Maker.

— If your Superintendent isthe Title X Coordinator — consider
using a Superintendent from a neighboring school district who
has had Title X training asthe Appeal Decision-Maker.

49 {KnoxLaw

Title IX Officials

APPEAL DECISION-MAKER, cont.

» |sresponsiblefor giving both parties a reasonable,
egual opportunity to submit written statementsin
support of or challenging the outcome articulated
in theinitial decision.

= Must issue awritten decision describing the result
of the appeal and the rationale for the result.

= Must ensure gheisfree from conflicts of interest
and bhias.

50 {KnoxLaw
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Title IX Officials

INFORMAL RESOLUTION FACILITATOR

= Must be free from conflicts of interest, bias and
trained to be impartial.

» Must have completed the Title IX training.

= Should be adept at facilitating or mediating between
students.

= Consider utilizing Assistant Principals, Principal,
Guidance Counselors and Mental Health Specialists
for thisrole.

51 {KnoxLaw

When Must a School
Respond to Title IX

Sexual Harassment?

“{ KnoxLaw
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Actual Knowledge

= |f any employee in aK-12 school district has “actual
knowledge” of conduct that could constitute “ sexual
harassment” in an “education program or activity” against “a
person in the United States” the district must respond promptly
and in amanner that is not deliberately indifferent.

» Per “Q&AsontheTitle IX Regulations on Sexual Harassment”
issued by the USDOE OCR in July of 2021 (“July 2021
Guidance”), once any employee “receives notice of alleged
factsthat, if true, could be considered sexual harassment under
the 2020 amendments,” even if the employee is not certain
whether the harassment occurred, the district is required to

respond. (Q. 18).

53 {KnoxLaw

Actual Knowledge

= “Any school employee”’ includes. teachers,
teacher’s aides, bus drivers, cafeteria workers,
counselors, school resource officers, maintenance
staff, coaches, athletic trainers and any other
school employee! (July 2021 Guidance, Q.14.)
(Importance of training....)

= An employee would have “actual knowledge’ of
sexual harassment if g'he “has notice of sexual
harassment or allegations of sexual harassment.”

54 {KnoxLaw
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Actual Knowledge — “notice”

Examples of “notice” include:

= |f the employee observed or witnessed sexual harassment
(aspecific incident or a series of incidences)

= |f the employee istold that sexual harassment has
occurred by the Complainant, the Complainant’s parents
or friends or another 39 party

= |f the employee receives avoice mail or an email or any
other written or verbal complaint alleging sexual
harassment has occurred

= |f the employee receives multiple reports that, taken
together, provide a different picture of a person’s conduct
than each incident standing alone

55 {KnoxLaw

Actual Knowledge

The school district does not have “actual knowledge” if the only
official of the school district with actual knowledge of the sexual
harassment is the Respondent (the alleged perpetrator).

56 {KnoxLaw
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Jurisdictional Issues — “person in

United States”

Remember the standard: The school district must respond in
conformance with Title IX if any employee in a K-12 school
district has “actual knowledge” of conduct that could
constitute “sexual harassment” in an “education program or
activity” against “a person in the United States.”

» The“against apersonintheU.S.” isa“jurisdictional” issue.

= |f the incident occurs on a school field trip to Canada, Title X is
not implicated.

= But, remember, school districts must analyze whether other laws
and/or other provisions of your Student Code of Conduct would

apply.

57 {KnoxLaw

Jurisdictional Issues — “education

nrogram or activit

The second jurisdictional issue is whether the alleged

harassment occurred in an “education program or

gctivity” of the school district. 8106.44(a), 8106.30,
106.45

= Title X Coordinator must analyze whether the
reported incident occurred in the context of an
“education program or activity” which includes
“locations, events or circumstances over which the
school district exercised substantial control over both
the Respondent and the context in which the sexual
harassment occurred.”

58 {KnoxLaw
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Jurisdictional Issues — “education

nrogram or activit

Examples of “education program or activity” include:

= Buildings or other locations that are part of the school’s operations,
including remote learning platforms. This includes property or
locations either owned or leased or rented by the school district.

= Off-campus settings if the school exercised substantial control over the
Respondent in the context in which the alleged sexual harassment
occurred — such as during school-sponsored events, such as athletic
events or field trips, even if they occur off school property (but inside
the United States).

= Computer/internet networks or computer hardware/software owned or
operated or used by the school district in the course of its educational
SErvices or programs.

= But remember: even if Title X does not apply, analyze the application
of other laws and school district policies to the behavior at issue.

59 {KnoxLaw

Jurisdictional Issues — “education

program or activit

= \What about when a student is using a personal

device to perpetrate online sexual harassment
during class time?

— The USDOE Office of Civil Rights stated in the July 2021
Guidance the above scenario “may constitute a
circumstance over which the school exercises substantial
control” but, as with in-person harassment, “the factual
circumstances of online harassment must be analyzed to
determine if it occurred in circumstances over which a
school exercised substantial control over the respondent
and the context.” (Q. 12)
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Jurisdictional Issues — Is It “Title IX

Sexual Harassment?”

» Doesthe alleged conduct trigger one of the three
prongs of the definition of “Title IX sexual
harassment” ?

Quid pro quo
Hostile environment

Sexual assault, dating violence, domestic violence,
stalking

= |f the conduct as alleged could not meet the definition
of Title IX sexual harassment, schools may proceed
outside of the Title IX framework.

61 {KnoxLaw

Reporting Sexual
Harassment:

Who, How and When?

“{ KnoxLaw
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Reporting Sexual Harassment: Who?

= Who? Any person may report sex discrimination:
— the harassed student or employeei.e alleged victim
(Complainant)
— the Complainant’s parent
— a3 party (friends of the Complainant; a staff
person who witnessed the harassment or was told

about the harassment; etc.), including individuals
who are not associated with the school in any way

63 {KnoxLaw

Reporting Sexual Harassment: How?

= How? Reports can be made many ways.
— In person

— By mail, telephone or email using the contact
information to the Title I X Coordinator

— By any meansthat resultsin the Title IX
Coordinator receiving the person’s report (e.g., al
employees must be trained to notify the Title I X
Coordinator of reportsthey have received or actual
knowledge they have attained)

64 {KnoxLaw
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Reporting Sexual Harassment: When?

= When? Reports can be made at any time:

Through use of the telephone number, email
address or mail to the Title I X Coordinator

School districts must ensure individuals have the
capability to make complaints at any time

65 {KnoxLaw

School District’s
Response After

Recelving the Report
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Initial School District Response

After Receiving the Report

= One of the most unique procedural differences
imposed by the new regulationsis that school
districts must engage in a bifurcated response
when they receive areport of sexual harassment:

— Initial response after actual knowledge of a

“report,” which may include ongoing supportive
measures and/or emergency removal

— Grievance process after the filing of a“formal
complaint”

67 {KnoxLaw

Receiving the Report

= When aschool district receives areport of conduct that could
constitute Title IX sexual harassment, either the reporter him/herself or
the school employee who has the “actual knowledge” should fill out
the school district’s Title IX report form.

— Review Policy 103/104 “ Discrimination/Sexual Harassment/Dating
Violence/Retaliation Report Form,” part one.

= Thereport can be received from anyone.

= Thereporter is prompted to include known details of the conduct that
could constitute sexual harassment.

= Listen and document — do not interrogate.

68 {KnoxLaw
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Receiving the Report

= Best Practice: Report form completed jointly by
person receiving report and person making report

= |f form not readily available, person receiving
report should get as much information as possible
and complete form at earliest opportunity

= |f the reporter is not the Complainant, the
Complainant must be identified in the form.

69 {KnoxLaw

Title IX Coordinator

Initial Interview
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Title IX Coordinator Initial Interview

= Thereport form must be immediately submitted to the Title IX
Coordinator.

= Upon receiving the report, Title IX Coordinator must promptly contact
Complainant to:

— Discuss the report
- _Of]f_?re(‘]‘lwpportive measures,” regardless of whether aformal complaint
isfi
— Describe the process for filing a“formal” complaint
— Describe the grievance procedure
— Explain and discuss confidentiality issues
= REMEMBER: Thisisnot aninvestigatory interview.

= Review Policy 103/104 Report Form, part two.

71 {KnoxLaw

Title IX Coordinator Initial Interview

» Documentation is key

— Provide awritten summary of discussionswith
Complainant

— Internal notes should reflect dates and times of
contact and decisions on supportive measures and
confidentiality

— Thisisakey component of Title X Coordinator’s
role

» Title IX Coordinator must consider all facts
communicated by Complainant as true

72 {KnoxLaw
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Title IX Coordinator Initial Interview

= Decision on Formal Complaint

If Complainant wishes to move forward with aformal
complaint, Title IX Coordinator must conduct the
jurisdictional analysis to determine if the grievance
process will begin.

Even if the Complainant does not want to move
forward with formal complaint, the Title IX
Coordinator may decide formal complaint processis
necessary

Title IX Coordinator may decide not to proceed with
formal complaint

73 {KnoxLaw

Supportive Measures
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What Are “Supportive Measures”?

Title IX Coordinator must offer supportive measures to both the
Complainant and Respondent. 34 C.F.R. 8106.30(a)

= Supportive measures are non-disciplinary, non-punitive
individualized services offered as appropriate, as reasonably
available, and without fee or charge to the Complainant or
Respondent before or after the filing of aformal complaint or
where no formal complaint has been filed.

= Supportive measures are designed to restore or preserve equal
access to the school district’s education program or activity
without unreasonably burdening the other party, including
measures designed to protect the safety of all partiesor the school
district’s educational environment or deter sexual harassment.

75 {KnoxLaw

What Are “Supportive Measures”?

= Supportive measures may include the following:
— Counseling
Extensions of deadlines or other course-related adjustments
Modifications of work or class schedules
— Campus escort services
Mutual restrictions on contact between the parties
Changesin work or housing locations
— Leaves of absence
Increased security and monitoring of certain areas of the campus
— Other similar measures

76 {KnoxLaw
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What Are “Supportive Measures”?

= School district must maintain as confidential any supportive
measures provided to the Complainant or Respondent “to the
extent that maintaining such confidentiality would not impair the
ability of the school district to provide the supportive measures.”

= TitlelX Coordinator is responsible for coordinating the effective
implementation of supportive measures.

= Titlel X Coordinator should document:

that supportive measures were offered

if supportive measures were not given, why that result or
responseis not “clearly unreasonablein light of the known
circumstances’

if supportive measures requested by the Complainant were not
granted, indicate why the refusal was not “ clearly unreasonable
in light of the known circumstances’

77 {KnoxLaw

EMERGENCY

REMOVALS

“{ KnoxLaw
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Emergency Removal Process

Even though school districts are precluded from imposing
any “disciplinary sanctions” on Respondents before the
completion of the grievance process, school districts are
authorized to remove a Respondent from the school
district’s education program or activity on an emergency
basisif:
= The school district undertakes an individualized safety
and risk analysis; and

= Asaresult of that analysis, the school district determines
that an immediate threat to the physical health or safety of
any students or other individual arising from the
allegations of sexual harassment justifies removal; AND

79 {KnoxLaw

Emergency Removal Process

= The school district provides the Respondent with
notice and an opportunity to challenge the
decision immediately following the removal.

— We recommend utilizing the informal hearing
process outlined in 22 Pa. Code §12.8(c) to comply
with this mandate. You already use this procedure
when you suspend students for more than three
consecutive days.

80 {KnoxLaw
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Emergency Removal Process

ISSUE: WhiletheTitleIX regulations, at 34 C.F.R.
8106.44(c), authorize the emergency removal of the
respondent under certain circumstances, Pennsylvania
law precludes school districts from excluding students
from school for more than ten consecutive days unless
they provide that student with due process, including an
expulsion hearing before the school board. Expulsion
hearings are inherently “disciplinary” in nature, but
engaging that processisthe only way to effectuate the
Title IX authorized emergency removal process.
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Emergency Removal Process & Interplay with

State Disciplinary Due Process Requirements

In an effort to effectuate Title 1X’s emergency removal provisions
with underlying state law requirements regarding student removal
from school, we recommended the insertion of detailed procedures
into Board Policy 103, Attachment 3 pertaining to how to respond
when/if the Title IX Coordinator believes emergency removal of the
respondent is necessary, summarized below. This suggested
procedure is subject to change upon receipt of future guidance from
OCR or futurejudicial rulings.

Summary of Procedure:

= |f possible, the district should refrain from pursuing disciplinary
action pursuant to the Student Code of Conduct until such time
the Title IX grievance process has concluded.

82 {KnoxLaw

41



Title IX Training

Jennifer E. Gornall, Esq., Julia M. Herzing, Esq., and Aurora L. Hardin, Esq.

September 2021

Emergency Removal Process & Interplay with

State Disciplinary Due Process Requirements

= |f, after having taken an individualized safety and
risk analysis, the district and Title IX Coordinator
determine that supportive measures and other
non-punitive actions voluntarily agreed to by the
parties (mutual no contact agreements; agreeing
to participate in virtual education options offered
by the district, etc.) do not alleviate the immediate
threat to the physical health or safety of
individuals, then the district should take the
following steps:

83 {KnoxLaw

Removal Steps:

= |f the duration of the emergency removal is between 1
— 10 school days, the school district should ensure the
respondent is provided with the level of due process
outlined in 22 Pa. Code 812.8(c) pertaining to
“informal hearings.”

— At the informal hearing, the school district should
provide the Respondent an opportunity to challenge
the determination that his/her emergency removal is
necessary to address an immediate threat to the
physical health or safety of any student/individual
arising from the allegations of Title IX sexual
harassment.
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Removal Steps, cont.

= |f the duration of the emergency removal shall exceed
ten consecutive schools days:

— Thedistrict shall provide the respondent with the
opportunity to participate in an “informal hearing” as set
forth in 22 Pa. Code 812.8(c).

» At theinformal hearing, the school district shall provide the
Respondent an opportunity to challenge the determination that
his/her emergency removal is necessary to address an immediate
threat to the physical health or safety of any student/individual
arising from the allegations of Title IX sexual harassment.

+ At thisinformal hearing the school district should aso address the
underlying Student Code of Conduct violations for which the
student is being referred to the Board for an expulsion hearing.

8 {KnoxLaw

Removal Steps, cont.

— |If after the informal hearing the district believes
evidence exists to justify areferra for expulsion (e.g.,
removal from school for more than ten consecutive
days), the district shall comply with the district’s
expulsion policy and the due process procedures
outlined in 22 Pa. Code §12.8(b).

— At the expulsion hearing held pursuant to 22 Pa. Code
§12.8(b):
» The Board shall make a determination of whether

the student shall be expelled for Student Code of
Conduct violations.
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Removal Steps, cont.

At the “consequence” stage of the expulsion hearing,
presuming the Board determines the student has
violated provisions of the Student Code of Conduct
justifying expulsion, the Board should be informed
thereis apending Title I X grievance procedure
involving the Respondent and that the student be
expelled for a period of time necessary to avoid
identified health and safety risks associated with the
aleged Title IX violation.

» The Board’s written adjudication of expulsion should
address the pending Title IX process and the impact of
the outcome of the Title I X process on a student’s
emergency removal status.
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Removal Steps, cont.

 The Board should be informed that the
expulsion hearing will be re-convened at the
conclusion of the Title IX grievance process
to determine what appropriate disciplinary
conseguences, if any, should be imposed on
the student/respondent pursuant to the
outcome of the Title IX grievance process
and/or the Student Code of Conduct
violations which were the subject of the
underlying expulsion hearing.
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Removal Steps — Special Education

— |f the Respondent is an identified student with a
disability, or thought to be disabled, the Title IX
Coordinator should contact the Director of Special
Education to coordinate the required actionsin
accordance with Board policy.

— Thedistrict must comply with applicable law
pertaining to the discipline or change of placement of a
student with a disability where applicable, pursuant to
the Individuals with Disabilities Education Act,

Section 504 of the Rehabilitation Act and the
Americans with Disabilities Act.

89 {KnoxLaw

Employee Removals: Administrative Leave

= \When the respondent is a non-student employee,
a school may place the employee on
administrative leave pending the outcome of the
grievance process.

— A school need not identify an immediate threat
similar to the “emergency removal” provision for
students.

% {KnoxLaw
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Title IX Coordinator’s
Determination About
Whether to Proceed

{ KnoxLaw

Formal Title IX Complaint — Signed by
Complainant vs. Title IX Coordinator?

= Formal complaintsalleging Title IX sexua
harassment can be signed by the Complainant or by
the Title I X Coordinator. 34 C.FR. §106.30(3).

= A signature by either triggerstheinitiation of the Title
I X grievance process

= Difficult issue. When should aTitle IX Coordinator
ignore a Complainant’s request not to proceed with
the Title I X grievance process and sign the formal
complaint despite the Complainant’s wishes
otherwise?
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Formal Title IX Complaint — Signed by

Complainant vs. Title IX Coordinator?

= TitleIX Coordinator must engage in an analysis of whether the
school district’sfailure to proceed with the Title IX grievance
processis “clearly unreasonable in light of known circumstances.”

= Should consider why the Complainant does not want to
proceed. Wants to retain confidentiality? Fearsretaliation? Is
recanting on factsinitially reported?

= Should analyze whether the district’s failure to proceed with the
Title IX investigation and grievance process precludes the district
from pursuing disciplinary sanctions against the Respondent for
inappropriate behavior that the district believes should be addressed
if found to be true.

= Should analyze whether the failure to proceed with the Title I X
investigation and grievance process leaves the district uncertain as
to whether there is an ongoing threat to the health or safety of other
students or individuals.

93 {KnoxLaw

Documentation of Decision Not to

Proceed with Formal Complaint

= Documenting the rationale underlying the decision
not to proceed with aformal complaint is extremely
important.

— Include written summary of issues discussed with
Complainant and/or parents

— Articulate why declining to proceed with aformal
complaint does not jeopardize the health or safety of
the Complainant or others

— Retain this information with the file to prove school
district was not “clearly unreasonabl€e’ in reaching this
conclusion
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Consequences of Deciding Not to

Proceed with a Formal Complaint

= CAUTION —If theTitle IX Coordinator concludes
that the reported conduct meets the definition of Title
I X sexual harassment, the decision not to proceed
with aformal complaint effectively eliminatesthe
possibility of discipline against the Respondent.
“A recipient’s response [to Title I X sexual harassment]
must treat complainants and respondents equitably
by... following a grievance process that complies with
8106.45 before the imposition of any disciplinary
sanctions.” — 34 C.F.R. 8106.44(a).

9 {KnoxLaw

Title IX Investigation:
Report Through

Appeal
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Formal Complaint

= Review “Formal Notice’ letter template

Provides notice to Complainant and Respondent
of Title X grievance process

Thisisthefirst formal notice to the Respondent of
the report of Title IX sexual harassment

o7 {KnoxLaw

Notice to Parties and Title IX

Coordinator’s Continuing Role

Upon thefiling of aformal complaint, the Title | X Coordinator must
give ALL PARTIESwritten notice, which must include

= Notice of the grievance process, including identity of the parties, if
known

» Theidentity of appointed Title X officials
= The conduct that allegedly constitutes sexual harassment
= Thedate and location of the incident, if known

= A statement that the respondent is presumed not responsible for the
aleged conduct and that determination of responsibility is made at the
conclusion of the grievance process

= Confidentiality obligations

= The parties’ right to have any advisor of their choosing, who may be,
but is not required to be, an attorney

o8 {KnoxLaw
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Notice to Parties and Title IX

Coordinator’s Continuing Role

= |nform the parties of any provision of the schools code/policies that
prohibit knowingly making false statements or knowingly submitting
false information during the grievance process.

= |dentify and describe the procedures that will be followed including
investigation, the parties right to inspect and review evidence, the
decision making process and appeals — include the permissible bases

for an appeal

= Establish reasonably prompt time frames for the conclusion of the
process

9 4 KnoxLaw

Title IX Coordinator Meets with

Respondent

= |n addition to the written notice to Complainant, the
Title IX Coordinator should promptly notify the
Respondent and Respondent’s Parents/advisor of the
filing of the Complaint and;

— Discuss availability of supportive measures
— Discuss Grievance Process
— Discuss any no contact orders

— Thismeeting is not in lieu of the formal written notice
and is not an investigatory interview.

100 "{KnoxLaw
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Title IX Coordinator’s Obligations

Title I X Coordinator must:

» Requirethat al individualsfilling the relevant
roles have training

= Not permit the use of questions or evidence that
constitute or seek disclosure of information
protected by alegally recognized privilege, unless
the person holding that privilege has waived it.
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Title IX Coordinator’s Obligations

TheTitle IX Coordinator will then turn the investigation over to the
Title IX Investigator, however, the Title IX Coordinator stays involved
in the process:

= Regular contact with Complainant and Respondent regarding the
status of the process and supportive measures

= Transmitting the investigative report, responses to that report, the
determination and any appeal decisionsto the parties

= Staying availableto the partiesfor questions

= Ultimately implement any remedies designed to restore or preserve
the Complainant’s equal access to education programing and
activities.

» Preserve all materialsrelated to the investigation, determination
and appeal for aminimum of 7 years.

102 "{KnoxLaw
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Informal Resolution
Process

{ KnoxLaw

Informal Resolution

= A school may, but is not required to, offer the
parties an “informal resolution” to resolve a
complaint when:

After aformal complaint has been filed;

The school determinesthat an informal resolution
would be appropriate under the circumstances; and

Both parties are provided fully informed written
consent for informal resolution.

104 "{KnoxLaw
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Informal Resolution

= A school may not :

— Initiate or offer informal resolution of a Title IX sexual
harassment report prior to the issuance of aformal
complaint.

— Require either the Complainant or the Respondent to
waive the right to an investigation or adjudication of a
formal complaint or to participate in an informal
resolution process.

— Offer or facilitate informal resolution to resolve
alegations that an employee sexually harassed a
student.
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Informal Resolution Process

At any time after aformal complaint isissued, but before a
determination is reached, a school may facilitate an informal
resolution process, such as mediation, by:
— Providing written notice to the parties disclosing:
e The allegationsinvolved;

» The requirements of the informal resolution process, including the
circumstances under which it would preclude a party from resuming a
formal complaint; and

 The consequences of participating in the informal resolution process,
including the records that will be maintained or could be shared.

— Obtaining the parties’ voluntary written consent

Review “Informal Resolution Letter” and “Informal Resolution
Consent Form.”

106 "{KnoxLaw
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Informal Resolution Process

If the formal complaint is not issued, the parties
cannot receive the benefits of the Informal
Resolution Process.

Reaching informal resolution through Informal
Resolution Process terminates the grievance process
and may prevent the parties from “resuming a
formal complaint arising from the same
alegations.” 34 CFR § 106.45(b)(8)
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Grievance

Process/Investigation

“{ KnoxLaw

54



Title IX Training

Jennifer E. Gornall, Esq., Julia M. Herzing, Esq., and Aurora L. Hardin, Esq.

September 2021

Grievance Process

The Grievance Process is the procedure used to
investigate and make a final determination about
responsibility relating to the allegations of the formal
complaint.

It is essentia that the process be fair to
Complainants, by providing an efficient method to
address claims of sexual harassment, and to
Respondents, by providing afair processin which
they are presumed not responsible until afinal
determination is made.
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Requirements of Grievance Process

Once a Formal Complaint isissued, the Grievance
Process begins with investigation of the allegations
of the Complaint.

Requirements of grievance process.
= Treat Complainants and Respondents equitably

= Reguire an objective evaluation of all relevant
evidence — thisincludes incul patory and
exculpatory evidence

110 "{KnoxLaw
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Requirements of Grievance Process

Requirements of grievance process, cont.:

= Requirethat credibility determinations may not be based on a
person’s status as complainant, respondent, or witness.
— Making credibility determinationsinvolves
— Unbiased observation of witness's demeanor
— Considering of internal and external inconsistencies
— Witness's opportunity to observe and provide the information they are
giving
— Witness's bias or motive.

= Requirethat all appointed officials (Coordinator, Investigator,
Decision-Maker, Facilitator) have training

= Requirethat no onefilling arequired role (Coordinator,
Investigator, Decision-Maker, Facilitator) have any conflict of
interest.

m "{KnoxLaw

Standard of Evidence

= Therecipient must establish a consistent standard of evidence to be
used in all Title X Grievance Process investigations and
determinations.

— “Clear and Convincing Evidence”
— “concluding that afact is highly probableto be true’
OR
— “Preponderance of the Evidence”
— “afact ismore likely true than not”

= We are recommending the use of a*“ preponderance of the
evidence” standard, which is the standard generally used in other
school based decision making processes (e.g. expulsion hearings).

12 "{KnoxLaw
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Investigation

OncetheTitle | X Coordinator issuesthe formal notice of
complaint, theTitle I X Investigator beginsthe investigation

» The burden to gather evidence and of proof rests on the school,
not on either party

— The school isnot simply an arbiter of the issue, it must actively
and objectively investigate and develop arecord of all relevant
evidence upon which adecision can then be made. Thisis
different than traditional investigations.

= TitleIX Investigator must provide equal opportunity for parties
to present/identify witnesses

— Follow up on all identified witnesses who may have relevant
evidence

— Review Non-Party Witness letter template

13 "{KnoxLaw

Investigation

= |nvestigator does not have subpoena power — can only review
documentsiif parties/witnesses cooperate

= Must allow the parties to have an advisor of their choosing
present at any interviews or meetings

= Medica Records

= Privileged Information

— Note: If aparty submits Medical Records and/or Privileged
Information to the Investigator, they must provide voluntary written
consent that it will be disclosed to opposing party in order for the
information to be considered by Investigator and/or Decision Maker

= Review “Notice of Extension of Grievance Process Deadlines’
template

14 "{KnoxLaw
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Investigative Techniques

= Open ended questioning (“What happened?’ vs. “Isn’'t it true
that happened?’)

= Asking follow-up questions to seek to get a complete
understanding of the relevant facts and information.

= Questions designed to uncover other evidence (“Who else
saw that?’, “Has anyone else discussed this incident with
you?’ etc.)

» Take detailed, objective, and accurate notes. Avoid
extraneous commentary.

» Pursuing all inquiries that may lead to relevant information,
but avoiding questions that will necessarily invite the
introduction of irrelevant or inadmissible evidence.

us "{KnoxLaw

Relevance
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Relevance

“(1) Basicrequirementsfor grievance process. A
recipient's grievance process must—

... (i1) Require an objective evaluation of all relevant
evidence—including both inculpatory and
exculpatory evidence—and providethat credibility
deter minations may not be based on a person's
status as a complainant, respondent, or witness;,” §
106.45 Grievance process for formal complaints of
sexual harassment., 34 C.F.R. 8 106.45(b)(1)(ii)

nu7 "{KnoxLaw

Relevance

“Thefinal regulationsdo not definerelevance, and the ordinary
meaning of the wor d should be under stood and applied.” p.811,
n. 1018

= Federal Rule of Evidence 401:

— Evidenceisrelevant if:
(a) it hasany tendency to make a fact more or less probable
than it would be without the evidence; and
(b) thefact isof consequencein determining the action.

= Merriam-Webster’sDictionary defines“relevant” as

— la: having significant and demonstrable bearing on the
matter at hand

— b: affording evidence tending to prove or disprovethe matter
at issueor under discussion

ns "{KnoxLaw
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Relevance

Only Exceptions:
= Rape Shield

= Evidence protected by alegally recognized privilege, unless the
person holding the privilege has waived the privilege

Decision maker must explain why something is deemed

irrelevant

= “The decision-maker(s) must explain to the party proposing the
questions any decision to exclude a question as not relevant.” 8

106.45 Grievance process for formal complaints of sexual
harassment., 34 C.F.R. § 106.45(b)(6)(ii).

= Relevance determination can provide a basis for appeal

119 "{KnoxLaw

Rape Shield

“With or without a hearing, questionsand evidence
about the complainant's sexual predisposition or
prior sexual behavior arenot relevant, unless such
questions and evidence about the complainant's
prior sexual behavior are offered [1] to provethat
someone other than the respondent committed the
conduct alleged by the complainant, or [2] if the
questions and evidence concer n specific incidents of
the complainant's prior sexual behavior with respect
to therespondent and are offered to prove consent.”
34 C.F.R. 8 106.45(b)(6)(ii).
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Rape Shield

Complainant’s* sexual predisposition”
= Never relevant

Complainant’s“ prior sexual behavior”
= ONLY Relevant if

1. offered to provethat someone besidesthe
respondent committed the alleged sexual har assment

2. evidence of prior sexual behavior between
complainant and respondent if offered to prove
consent
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Application to Complainants

The Rape Shield language only appliesto
Complainants, not Respondents.

= Evidence of a Respondent’s sexual predisposition
or prior sexua behavior isadmissibleif relevant.
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The regulations and guidance do not provide a
definition for “consent” but authorize the recipient
to adopt a definition.

= Evaluation of consent isvery fact intensive

The issue of consent is relevant and something on
which the Investigator will likely need to develop
facts, because the issue is whether the Respondent’s
conduct was “unwelcome” to the Complainant.
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Impartiality and Conflicts of Interest

Impartiality is deeply embedded in the United States System
of Justice — the Sixth Amendment to the US Constitution
provides a criminal defendant the right to “an impartial

jury.”
Key Elements of Impartiality

= Preventing Sympathy, prejudice, fear or public opinion to
influence adecision.

= Reviewing al of the evidence before reaching a decision

= Giving due regard to the positions of all parties and
considering those positions when arriving at a decision.
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Conflicts of Interest

Conflicts of Interest arise when one could obtain a
personal or unrelated benefit from actions or
decisions made in an officia or neutral capacity.

Knowing the parties or witnesses or working
together does not automatically mean an individual
has a conflict of interest if the individual isable to
make an unbiased evaluation of the evidence.
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Conflicts of Interest

Avoiding Conflicts of Interest, or the appearance of them, iscritical in
Title IX investigations. The following issues should be considered
when determining individual s who are appointed to the relevant roles:

= Doesthe person have any relationship with either party (e.g.
current or former teacher, coach, advisor).

= Doesthe person have any relationship with either party’s family.

= Doestheindividual have any history related to the alleged conduct
(e.g. former victim or respondent, involvement in any aspect of the
facts related to the allegations)

= Hasany party or other individual raised a concern regarding
conflict of interest or bias.

The evaluation of conflict of interest must be on-going and
regularly reviewed as the investigation proceeds.
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Potential Dismissal of Complaint

= During the Investigation, events can develop that
require dismissal of the Complaint:

— A determination that the alleged conduct would not
meet Title IX’sjurisdictional requirements:
» Events occurred outside of United States
» Conduct did not involve educational program or activity

» Conduct as alleged does not rise to Title IX’s definition
of sexual harassment.
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Potential Dismissal of Complaint

» The Investigation can also lead to developments
that allow, but do not require, dismissal:

— The Complainant withdraws, in writing, hisor her
Formal Complaint

— The Respondent is no longer enrolled in or
employed by the District

— Specific circumstances prevent the recipient from
gathering evidence sufficient to reach a
determination
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Transmission of Evidence/Evidence

DD E 1] ()
- A’

TheTitle IX Investigator must provide both parties an equal opportunity to
inspect and review any evidence obtained as part of the investigation that
isrel a;ted (not necessarily relevant) to the allegations raised in the formal
complaint

= Thisincludes evidence that the investigator does not intend to rely
upon.

= Thisincludes both inculpatory and excul patory evidence.

= The parties must be given at least 10 calendar days to review and
provide awritten response to this evidence prior to the completion of
the investigative report.

— Review template letter regarding “Review of Evidence Appendix”

= TheTitle IX Investigator must consider the parties' responses prior to
finalizing the investigative report.
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The Investigative Report

The culmination of the investigator’s work is the creation of
an investigative report. That report must include afair
summary of al relevant evidence.

We recommend that the report:
= Provide detailed summaries of all relevant interviews

* Provide detailed summaries of all relevant documentary
or other tangible evidence

= For any credibility determinations made by the
investigator, an explanation of the basis of such
determination that cannot be related to the witnesses
status as a complainant, respondent or witness.
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The Investigative Report

= Review of “Title X Investigative Report”
template

» Theinvestigative report isthen sent to the parties.

= The written decision drafted by the initial-
decision maker cannot be finalized under at least
10 days after the date the parties receive the
investigative report from the investigator.
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Determination
Regarding
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Determination Regarding

Responsibility

= Oncethe Investigative Report iscomplete, it is
provided to each party for their review and any
written response they wish to make. The
Investigative Report and Evidence Appendix are
also provided to the Initial Decision Maker.

= Review “Opportunity to Submit Relevant
Questions’ letter template
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Written Exchange of Questions

= Thelnitial Decision Maker then must;

— Provide the parties with a reasonable period of timeto
submit written, relevant questions that they would liketo
have asked of any party or witness.

— Thisisthe process we are recommending in the K-12 environment.

— Provide al parties with the responses to any such
guestions, and the opportunity for the parties to submit
[imited, follow-up questions.

— If the Initial Decision Maker decides to exclude a proposed
guestion as not relevant or otherwise inadmissible, he or
she must explain to the party proposing the question that
decision.
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Determination Regarding

Responsibility

Once the written questioning is compl ete, the Initial Decision Maker
then makes a determination regarding responsibility through a
written determination that must be simultaneously provided to the
parties and must include:

= Anidentification of the allegations potentially constituting sexual
harassment

= A detailed description of the procedural steps followed from
_rec;ei gt of the formal complaint through determination, this
includes

— All notifications of the parties

— All interviews that were conducted

— Any sitevisitsthat occurred

— And adescription of the methods used to gather evidence
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Determination Regarding

Responsibility

= Findings of fact supporting the determination
= An explanation of all credibility and relevance determinations.

= Conclusions regarding the application of the school’s code of
conduct to the facts

= A statement of, and rationale for, the results asto each
allegations, including determination of responsibility, disciplinary
sanctions imposed, and whether remedies designed to restore or
preserve equal access to the education program will be provided
to the Complainant

= The procedures for an appeal.
= Review “Written Determination” template.
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Appeal

Either party must be permitted the opportunity to appeal a
Determination on the following bases:

= A procedural irregularity that affected the outcome of the matter

= New evidence that was not reasonably available at the time of the
determination regarding responsibility or dismissal, and that could
affect the outcome of the matter.

= That the Title IX Coordinator, Investigator, or Initial Decision-
Maker had a conflict of interest or bias for or against
Complainants or Respondents generally, or the individual
Complainant or Respondent that affected the outcome.

Thismay be the first time conflict of interest or biasis raised.

Review “Notice of Appeal of Title X Written Determination”
template.
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Appeal

The appeal process must include the following:
= Notifying the other party, in writing, when an appedl isfiled
Review “Notice of Appeal” |etter template

= Ensure that the Appeal Decision Maker is not the same person as
the Title IX Coordinator, Investigator, or Initial Decision-Maker.

= Give both parties a reasonable and equal opportunity to submit a
written statement in support of, or challenging, the outcome

= |ssue awritten decision, simultaneously to both parties,
describing the result of the appeal and the rationale for the result.

= Review “Appea Determination” template.
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Live Hearing vs. Written Exchange of

Evidence
= Live Hearings
— Mandatory in the post-secondary setting but optional in K-
12 settings.

» Career and technical schools with adult education programs must
provide alive hearing

— Occurs after the Title IX Coordinator has sent the
investigative report to the parties.

— May occur in-person or virtualy.

— Inlieu of alive hearing, we recommend that K-12
institutions opt for the written exchange of evidence

previously reviewed.
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Live Hearing - Advisors

= |f alivehearingis held, the recipient education
institution must provide an advisor of therecipient’s
choice for each party, without fee or charge to the

party.
» Thisadvisor may, but is not required to, be an
attorney.

= Parties also have theright to an advisor of their
choosing, but the recipient must be prepared to
provide an advisor if the party’s advisor cannot be
present.
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Conducting a Live Hearing

= Thelnitial Decision Maker (not the Title IX Coordinator or the
Investigator) conducts the hearing and makes relevance
determinations.

= Advisorsto the parties, not the actual parties, may question
and cross-examine parties and witnesses on relevant issues and
evidence.

— Note that a party or witness may opt not to participate in the live
hearing, and the recipient may not threaten, coerce, intimidate, or
discriminate against that individual in an attempt to secure their
participation in the live hearing.

— The Decision Maker also must not draw a negative inference regarding
responsibility based solely on a party or witness' non-participation.
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*IMPORTANT UPDATE**

Evidence at the Live Hearing

Asoriginally issued, the 2020 amendments prohibited a Decision Maker from
relying on any statement of a party or witness in reaching a determination if
that party or witness opted not to participate in or submit to cross-examination
at the live hearing.

However, afederal district court in Massachusetts recently vacated that portion
of the regulations and remanded it to the DOE for further consideration.

In an August 24, 2021 letter, OCR noted that, as a result of the court’s
decision, it would no longer enforce that portion of the regulations.

— “In practical terms, adecision-maker ... may now consider statements made by
parties or witnesses that are otherwise permitted under the regulations, even if
those parties or witnesses do not participate in cross-examination at thelive
hearing, in reaching a determination regarding responsibility in aTitle IX
grievance process.”

- DOE Letter to Students, Educators, and other Stakeholders re Victim Rights Law Center et al. v. Cardona,
(August 24, 2021).
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Conducting a Live Hearing

» Thelive-hearing may be held in-person or virtually.

= At therequest of either party, the recipient must provide
for the live hearing to occur with the parties and their
advisorslocated in separate rooms. The recipient must
provide for technology enabling the parties and the
decision maker(s) to simultaneously see and hear the
parties and/or witnesses.

— The recipient must train the decision-maker in the technology
used for the live hearing.

— Technology must allow for observation of body |anguage and
demeanor simultaneous with answers to questions.
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Conducting a Live Hearing

= Recipients may adopt other rules that govern
conduct at the live hearing so long as they are
applied equally to all parties and otherwise
comply with the Title IX regulations.

= Anaudio or audiovisual recording or transcript
of any live hearing must be created and be
available to the parties for inspection and
review.
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CONFIDENTIALITY

{ KnoxLaw

Confidentiality

= Anonymousreports

The final regulations do not prohibit anonymous
reporting.

Notice conveyed by an anonymous report may convey
actual knowledge and trigger a response obligation.
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Confidentiality

= Schools must keep confidential theidentities of any:

— Complainants or other individuals who have made a
report or complaint of sex discrimination;

— Respondents or any individuals who has been reported
to be the perpetrator of sex discrimination; and

— Witnesses.

= Confidentiality will not apply when disclosureis
permitted by FERPA or is otherwise required by law
or to carry out a Title IX sexual harassment
investigation, hearing, or judicial proceeding

34 C.FR. 8106.71
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Confidentiality

= A “complainant” (i.e. the alleged victim of sexual
harassment) cannot remain anonymous if aformal
complaint isfiled.

= Thefinal regulations require a school to send written
notice of the allegations to both parties upon receipt of a
formal complaint. 34 C.FR. §106.45(b)(2)

— This appliesirrespective of whether the forma complaint is
signed by the complainant or by the Title IX Coordinator.

— If the complainant’s identity is known it must be disclosed
in the written notice of alegations.
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Confidentiality

= Schools may not impose “gag rules’ on participants
In investigations:
Exercise of First Amendment rightsis not “retaliation”

“A recipient should not, under the guise of confidentiality
concerns, impose prior restraints on students' and
employees' ability to discuss the allegations under
investigation, for example with a parent, friend, or other
source of emotional support, or with an advocacy
organization.”

Parties must also be free to discuss allegations in order to
“gather and present evidence.”
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RECORDKEEPING
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Recordkeeping

= The following must be maintained for a period of seven (7) years:

— Records of each Title IX sexual harassment investigation,
including:

* Any determinations regarding responsibility;
* Any audio or audiovisual recording or transcript;
» Any disciplinary sanctionsimposed on the respondent; and
« Any remedies provided to the complainant.
— Records of any appeals;
— Records of informal resolutions; and

— All materialsused to train Title IX Coordinators, investigators,
decision-makers, and any person who facilitates an informal
resol ution process.
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Training Materials

= Training materials must also be published on a
publicly accessible website or, if oneis not
maintained, must be made available for inspection
by members of the public upon request.
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Recordkeeping

» Recipientsalso are required to create and maintain
for aperiod of seven (7) years:

— Records of any actions taken in response to areport
or formal complaint of Title IX sexual harassment.

* Records should include documentation of supportive
measures offered to the complainant.

* If no supportive measures are offered, recipient must
document the reasons why such a response was not clearly
unreasonablein light of the known circumstances.

— Documentation of the basis for concluding that the
recipient’s response was not deliberately indifferent.
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Thank You!

Jennifer E. Gornall, Esq. JuliaM. Herzing, Esqg.
jgornall@kmgslaw.com  jherzing@kmgslaw.com

Auroral.Hardin, Esg.

ahardin@kmgslaw.com

(814) 459-2800
www.kmgslaw.com
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Disclaimer

These materials should not be considered as, or as a
substitute for, legal advice and they are not intended nor do
they create an attorney-client relationship. Because the
materials included here are general, they may not apply to
your individual legal or factual circumstances. You should
not take (or refrain from taking) any action based on the
information you obtain from these materials without first
obtaining professional counsel. The views expressed do not
necessarily reflect those of the firm, itslawyers, or clients.
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Copyright Notice

Copyright © 2021
Knox McLaughlin Gornall & Sennett, P.C.

All materials contained here are protected by United
States copyright law and may not be reproduced,
distributed, transmitted, displayed, published or
broadcast without the prior written permission of Knox
McLaughlin Gornall & Sennett, P.C.
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